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Appttcation Number 
10/816,619 



Filed 

2004-04-02 



First Named Inventor 
Gregory J. Boss 



Art Unit 
2195 



Examiner 

Truong, Camquy 



Applicant requests review of the final rejection in the above-identified application. No amendments are being filed 
With this request. 



This request Is being filed with a notice of appeal. 



The review Is requested for the reason(s) stated on the ateched sheet(s). 
Note: No more than five (5) pages may be provided. 



I am the 

[~ J applicant/Inventor. 
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With your submission of .J'^iSr^b J JXeS authority for the 

pursuant to the ''"•^^^t^fifas U S 6 information solicited is voiunta>y; 
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abandonment of the application or expiration of the patent. 
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Th*. infnrmfrtion on this form will be treated confidentially to the extent allo^Med under the 
JlJH?mTnfo^^ation^^^ 552) and the Privacy Act (5 U.S.C 552a). Records from 

fh" srem if Ss m^ iSe discloB.d to the Department of Justice to determine whether 
rfiftHfwure of these recorts is required by the Freedom of Infbnnation Act. 
Tr^^M^om this records may be disclosed, as a routine use. in the course of 

Ls^nC^^Senrto a cSurt. magist Je, or administrative tribunal, including disclosures to 
opposing counsel In the course of settlement negotiations. „,,»„w.,f 
A re^rd in this system of records may be disclosed, as a routine use. to a Member of 
Conareas submitSng a request involving an individual, to whom the record pertains, when the 
SSSSJs Squeated assistance from the Member with respect to the subjecimatter of the 

in this system of records may be disclosed, as a routine use to a .contractor of the 
Aoencv having need for the infomiation in order to perform a contract. Re«P'f of 
XSon shall be required to comply with the requirements of the Privacy Act of 1974. as 
amended Dursuant to 5 U.S.C. 552a(m). , ^ , , 

A S^lated to an Intematipnal Application filed under Patent CooperatuDn Tre^^^^^^ 
this system of records may be disclosed, as a routine use. to the International Bureau of the 
World Intellectual Property Organization, pursuant to the Patent Cooperation Treaty^ 
6. A record in this system of records may be disclosed, as a routine use to ^"otf'er federal 
agency for purposes of National Security review (35 U.S.C. iai) and for review pursuant to 
the Atomic Energy Act (42 U.S.C. 218(c)). - ■ w«r 

7 A record from this system of i^corts may be disclosed, as a routine use. to the Administrator. 
Genera! Services, or his/her designee, during an inspection of records conducted by GSA as 
Dart of that aaency's responsibility to recommend Improvements in records management 
S^cticer^ authority of 44 U.S.C. 2904 and 2906. Such disclosure shall 
be made In accordance with the GSA regulations governing Inspection of records for this 
purpose and any other relevant (r.e.. GSA or Commerce) directiva. Such dteciosure shall not 
be used'to make determinations about Individuals. ^ , u.-^*-^. 

8 A record from this system of records may be disclosed, as a routme use, to the public after 
' either publication of the application pursuant to 35 U.S.C. 1 a2(b) or issuance of a patent 

pursuant to 35 U S.C. 151 . Further, a record may be disclosed, subject to the limitations oT 37 
CFR 1 14 as a routine use, to the public if the record was fifed in an appficatlon which 
became abandoned or in which the proceedings were terminated and which application Is 
referenced by either a published application, an application open to public inspection or an 

9 A^recordl!x»m system of records may be disclosed, as a routine use» to a Federal. State, 
* or local law enforcement agency. If the USPTO becomes aware of a violation or potential 

violation of law or regulation. 
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Applicants : Bossct.ai Confirmation No: 1056 

SeriaJNo. : 10/816.619 Exatniner: Camquy Truong 

Filed : April 2, 2004 Group Art Unit: 2195 

Title : System. Method, and Service for Efficient Allocation of 

Computing Resources Among Uxsers 

^ ^ ^s^^T -rn PRTE- APPf ^ t i^^mv REOTTFST FOR REVIEW 

Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Sir: 

This Pre-Appeal Brief Request is being submitted together with a Notice of 
Appeal and is in response to the Office Action mailed June 1 8, 2009, setting a three- 
month statutory period for response. Therefore, this Request is timely filed. 

Claims 1, 3-7, 10-15, 1 8-27, and 29-36 stand rejected under35 USC §101. 
Claims 1 , 3-7, 10-11, 21-27, 29-32, and 35-36 stand rejected under 35 U.S.C. 103(a) as 
being allegedly unpatentable over U.S. Patent Publication No. 2002/0165892 to Grumann 
et ai. (hereinafter referred to as "Grumann") in view of U.S. Patent No. 6,966,033 to 
Gasser et al. (hereinafter referred to as "Gasser") and U.S. Patent No. 5,247.687 to Eilert 
et al. (hereinafter referred to as "Eilert"). Claim 12 stands rejected under 35 U.S.C. 
103(a) as being allegedly unpatentable over U.S. Patent Publication No. 2004/01 17476 to 
Steele et al. (hereinafter referred to as "Steele") In view of Gasser. Claims 13-15. 18-20, 
and 33-34 stand rejected under 35 U.S.C. 103(a) as being allegedly unpatentable over 
Steele in view of Gasser and Eilert. Applicants respectfully traverse these rejections 
based on the following discussion. 

Applicants respectfully traverse these rejections because the rejections contain 
two clear errors. First, the art of record misses the claim element of applying "a plurality 
of metrics including a job description and job level of a user to filter the collected 
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performance data". Secondly, the art of record misses the claim element of "correlatmg 
the first set of metrics and the second set of metrics with a user's job description and job 
level". These clear errors will be discussed separately below in sections A and B. 
respectively. 

A. Missing Claim Eiemedt - applying a plurality of metrics including a 
job description attd job level of a user to filter the collected performance data. 

Independent claims 1 and 21 recite applying "a plurality of metrics including a 
job description and job level of a user to filter the collected performance data". 
Independent claims 1 and 21 stand rejected based on Grumann in view of Gasser and 
Eilcrt. 

The Office Action states that "Grumann does not explicitly teach applying a 
plurality of metrics including a job description and job level of a user" (Office Action, p. 
4, item 5). However, the Office Action cites Gasser to argue that such features are taught 
by the art of record (Office Action, p. 4, item 5). 

More specifically, the Office Action asserts that the 'task categories" of Gasser 
teach the "job descriptions ... of a user" of the claimed invention (Advisory Action, p. 2). 
Applicants traverse the rejections and submit that the "task categories" of Gasser do not 
teach the "job descriptions ... of a user" of the claimed invention; and, the "task 
categories" of Gasser are not utilized to filter performance data. 

The "task categories" of Gasser do not provide a description of a user's job. 
Instead, Gasser's "task categories" describe different functions or operations that can be 
performed by computer resources, for example, data protection tasks, monitoring tasks, 
and storage location tasks (Gasser, col. 15, lines 1 1 - 32). In other words, Gasser's "task 
categories" provide a description of the tasks to be carried out by a computer system, and 
do not provide a description of the job of a person using the computer system. 

Furthermore, the "task categories" of Gasser are not utilized to filter performance 
data. Instead, the "task categories" of Gasser are utilized to group "resource tasks" {i.e., 
functions or operations that can be performed by computer resources) by categories, for 
example, data protection tasks, monitoring tasks, and storage location tasks. 
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Again Applicants submit that nothing within Gasser discloses filtering 
performance data based on a job description of a user as defined in independent claims 1 
and 21 By stark contrast, Gasscr filters "computer resources" based on "performance 
data" For example, as described in col. 30, lines 7 - 10 of Oasser, the user filte.. data 
storage systems (i.e., an exemplary computer resource) displayed on a user interface to 
only display those data storage systems that have a low performance rating, or that have 
less than 20 Gigabytes of disk space remaining. 

In addition, the Adviso,^ Action mailed on September 1 1, 2009 argues that 
Grumman teaches the job level of the user (Advisory Action, p. 2). Specifically, the 
Advisory Action argues that Grumann teaches that a user selects a specific performance 
task from the performance task menu, which results in the production of resource 
information that indicates performance levels (Advisory Action, p. 2 (citing Grumann 

col. 29, line 65 - col. 30, line 5)). 

Applicants respectfully disagree and submit that nothing within the art of record, 
including the cited portions of Grumann, mentions the "job level of a user" (independent 
claims 1 and 21 ). First of all, Grumann's step of selecting a task from a menu is 
unrelated to the job level of the user. The task or tasks are displayed to and selected by 
the user, regardless of the user's job level. Moreover, the resource information and 
performance levels are unrelated to the user's job level. The user's job level has no 
impact on the production of the resource information and performance levels. 

Furthermore, Applicants submit that nothing within Eilert mentions the job 
description orjob level of a user. The OfTice Action does not assert that Eilert teaches 
applying "a plurality of metrics including a job description and job level of a user to filter 
the collected performance data" as recited in independent claims 1 and 21. Instead, Eilert 

is only cited by the Office Action for the mere purpose of allegedly illustiating 
performance data including a time percentage in which a computing resource is engaged 

in excessive paging activity (Office Action, p. 5, item 7). 

Accordingly, Applicants submit that the art of record fails to teach filtering 

peri^ormance data based on the job description orjob level of a user. Instead, Gasser 

filters "computer resources" based on "perfomiance data" (e.g., filtering data storage 
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syste,ns based on disk space). Nothing within Gasser. including the portions cited by the 
Office Action, mentions the "job level of a user". Moreover, Gasser's "task categories 
(which the Office Action asserts teaches the "job description" of the ciaimed invention) 
describe tasks to be carried out by a computer system, and do not describe the job of a 
person using the computer systen.. Uercfore. it is Applicants' position that the art of 
«cord misses the claimed element of applying "a plurality of metrics including a job 
description and job level of a user to filter the collected performance data" as defmed m 
independent claims I and 21- 

a Missing asm Elcmeint - correlating the first set of metrics and the 
second set of metrics with a user's job description and job level. 

Independent claim 12 recites "correlating the first set of metrics and the second 
set of metrics with a user's job description and job level". Independent claim 12 stands 
rejected based on Steele in view of Gasser. The OfFice Action states that "Steele docs not 
explicitly teach correlating the metrics with a user's job description and job level" (Office 
Action, p. 9, item 1 9). However, the Office Action cites Gasser to argue that such 
features are taught by the art of record (Office Action, p. 9, item 1 9). 

Nothing within the art of record, including the portions of Gasser cited by the 
Office Action, mentions the "job level of a user". The portion of Gasser cited by the 
Office Action describes a system management operation (e.g.. reset or group of devices 
within a system) that is classified as "high-level"; however, the cited portion of Gasser is 
totally unrelated to the "iob level of a user". Gasser's "task categories" (which the Office 
Action asserts teaches the "job description" of the claimed invention) describe tasks to be 
carried out by a computer system, and do not describe the job of a person using the 
computer system. Therefore, it is Applicants' position that the art of record misses the 
claim element of "correlating the first set of metrics and the second set of metrics with a 
user's job description and job level" as defined in independent claim 12. 
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Respcsctfblly Submitted, 

/pnANRNMQORE/ 

Duane N.Moore 
Registration No. 53,352 

CAHN & SAMUELS, LLP 
1 100 17* Street, NW, Suite 401 
o_ K 17 9009 Washington, DC 20036 

Date: September 17, zOUV 
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